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Americans for Prosperity 

2U.S.C.§432 
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2U.S.C.§434 
2U.S.C.§441a(a),(f) 
2U.S.C.§441b 
2U.S.C.§44ld(a) 
11 C.F.R.§ 100.22 
11 C.F.R.§ 100.26 
11 C.F.R.§ 109.21 
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3̂  <or-< 

o 

Disclosure Reports 

None 

I. INTRODUCTION 

This nuitter concems dlegations that Americans for Prosperity Q*AFP") violated 

the Federd Election Campdgn Act of 1971, as amended C*the Act**)* in connection with 

its broadcasting of television advertisements that criticize three Democratic House 

members who supported hedthcare reform legislation. Specificdly, the compldnt 
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1 dleges that the ads constitute independent expenditures tiutt expressly advocate the defeat 

2 of the House members, but that AFP failed to report them to the Clommission m violation 

3 of 2 U.S.C. § 434 and dso fdled to include the requisite disclaimers in violation of 

4 2 U.S.C. § 44ld(a). See Compldnt at 4-7. The complaint dso asserts that even if the ads 

5 do not constimte independent expenditures, they may have been coordinated in-kind 
Qi 

^ 6 corpoiate contributions m violation of 2 U.S.C. § 441b. See id at 7-8. Fmdly, the 
(M 

q) 7 compldnt dleges that tiie ad canq>aigu caused AFP to trigger politicd oommittee status, 

^ 8 but that it idled to register and report with the Conmiission m violatbn of 2 U.S.C. 

^ - 9 §§ 433 and 434: See id at 3-6,8. 
HI 

. 10 AFP mdntdns that the ads do not contain express advocacy under dther 

11 11 C.F.R. § 100.22(a) or (b), but rather are genmne issue ads that take a position on a 

12 legislative issue and encourage the public to contact their pubUc officids to support 

13 AFP's position on that issue. See Response at 6-7. AFP notes that there is no reference 

14 in the audio portion of any of the ads that reference an election or encourage dectord 

15 action, and that the dleged dectord reference in the video portion of the ad is limited to 

16 identifying the website, www.novemberiscoining.com, lasts for only three seconds, cdls 

17 for no action on the part of tho viewer with respect to any election, and does not advocate 

18 decting, defeating, or supporting or oppodng any candidate. Id at 3. 

19 As discussed bdow, while the ads are arguably capable of being read as express 

20 advocacy, this is not the only possible interpretation, and we conclude that they do not 

21 dtimately meet the Commission's definition under dther section 100.22(a) or (b). As 

22 such, the ads do not require reporting as independent expenditures, require disclaimers, or 

23 cause AFP to trigger politicd cominittee status. We dso conclude that the avdlable 
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1 information fidls to support the assertion that AFP made coordinated in-kind 

2 contributions by producing and broadcasting the ads. Accordingly, we recommend that 

3 die Conunission find no reason to believe tiuit AFP violated 2 U.S.C. §§ 433,434,441a, 

4 441b, and 441 d(a), and close the file. 

5 n. FACTUAL AND LEGAL ANALYSIS 
O 
2 6 A. BACKGROUND 
Q 
fSI 
q> 7 1. Organizational History 
UN 

^ 8 AFP, founded in 2004, is headquartered in Arlington, Virgima, and is registered 

^ • • 9 . under section S01(c)(4) oftiie Intemd Revenue Code. AMERICANS FOR PROSPERITY, 
HI 

10 http://americansforprosperity.org/about/legd (last visited Nov. 22,2010). AFP is not 

11 registered with the Commission as a politicd committee. AFP maintams that it is 

12 "committed to educating citizens about economic policy and mobilizing those citizens as 

13 advocates in the public policy process.** Id, http://americansforprosperity.org/about (last 

14 visited Nov. 22,2010). AFP supports "limited govemment and free markets on the local, 

15 state and federd levels," and "public policies that champion the principles of 

16 entrepreneurship and regdatoiy restraint.*' Id 

17 AFP states that it has 1.5 million activists m dl fifty states, including tfairty-ene 

18 state chapters. Id In 2008, AFP reported receipts of $7,012,051 ui its tax returns with 

19 the Intemd Revenue Service. AFP dso reported expenses for communications, ads, and 

20 media of $3,063,611, which comprised 43 percent of its totd expenses that year. AFP 

21 filed seventeen electioneering commumcations reports with the Commission during the 

22 2010 election cycle that disclosed $1,311,800.11 in disbursements for production and 

23 placement of television and radio spots. 
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1 2. The Ads: <*We Won't Forget" 

2 In April 2010, AFP broadcast a series of television ads, entitled, "We Won't 

3 Forget,'* that criticize three Democratic House members - Dina Titus of Nevada, Earl 

4 Pomeroy of North Dakota, and Tom Perriello of Vurginia - who supported hedthcare 

5 refonn. The content of the ads are identicd, but for die members they identify. The ads 
HI 
Qi 6 first sued June 9,2010, the day following primary election victories by those members, 
O 
^ 7 and ran in each congressiond district for one week. The ads identify these members by 
rsi 

^ 8 name and with photographs, and discuss the economic consequences of their votes to 

^ .9 support hedthcare reform. The audio portion of the ads states: 
TH 

10 Americans opposed the hedthcare takeover, but [House member] 
11 ignored us and voted with Nancy Pelosi for big govemment 
12 hedthcare. 
13 
14 The cost? 
15 
16 One trillion dollars. 
17 
18 What did you get? 
19 
20 Five-hundred billion dollars in Medicare cuts, tax hikes on 
21 busmesses, and thousands of jobs lost 
22 
23 And now, a non-partisan congressiond committee says people 
24 inaking less than $200,000 wiU pay more in taxes. 
25 
26 [House member] cast [his] vote. TeU [hun we] won't forget.'* 

27 Americans for Prosperity, We Won't Forget, YouTUBE (June 12,2010), 

28 http://www.youtube.com/watch?vK725jqQwnjEg&featurê layer_embedded. 

29 The closing visud displays a photo of the House member, a phone number to the 

30 member's congressional office, and the website address, www.novemberiscoming.com. 
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1 A discldmer at the bottom of die ads states, "PAID FOR BY AMERICANS FOR 

2 PROSPERITY." Id 

3 The www.novemberiscommg.com website referenced m the ad belongs to AFP, 

4 and includes a petition addressed to "Policymakers, Elected Officids, aid Candidates" 

5 for visitors to complete. 5ee AMERICANS FOR PROSPERITY, 

^ 6 http://www.novemberiscoming.com(lastvisitedNov. 22,2010). The introduction to the 
fSI 

7 petition states, "Make sure your elected officials, poUcymakers, and candidates know that 
Ol 
^ 8 they shodd not support big goveinnient programs or any other fivedom-killing policies.** 

^ 9 Id The petition states, "You know that November is coming aid votera care about the 
HI 

10 issues. Left-wing policies continue to drive Obama's agenda for even bigger 

11 govemment We want you to oppose big government programs or any other freedom-

12 killing policies or we will remember in November." Id* 
13 AFP nude three $100,000 ad buys to broadcast the conunercids ui the respective 

14 congressiond districts for one week.^ See Americans for Prosperity Warns Titus: 

' Visitors signing the petition can select from among four issues to highlight for the rBcipient(s) ofthe 
petition, including: '̂ Support efiforts to repeal ObamaCare and replace it with real reform that puts patients 
first;** "Oppose Cap-and-Trade Energy Taxes and any related EPA regulation;** '̂ pose any more 
Bailouts;** and "Oppose any attempts to regulate the Intemet." See AMERICANS FOR PROSPERHT, 
http://www.novemberiscoming.com Oast visited Nov. 22,2010). 

' Additional AFP ad campaigns posted online lai:̂ t other Democratic incombeiits and congressional 
candidates. The basic slogan of the ads is a variation ofthe following: *Tell [House member/candidate] he 
works for us. Not Nancy Peloai.*' Like "We Won't Forgê ** the audio portion of these ads is accompanied 
by grairfiics that dispky a telephone number and a request for viewers to sign a petition at 
NovemberisComing.com. See, e.g., Americans for Prosperity, Te// Congresjmaii Alien Boyd We Can't 
Afford Nan^ Peiosi's Policies, YouTUBB (Aug. 27.2010X 
http://www.youtube.com/watch7v=c5I0S3ql98M; id, TeliRep. Donnelly He Works for Indiana, YOUTUBE 
(Aug. 6,2010), http://www.yeutBbe.com/watGh?v-vT0cD2alaDo&featu7e»rehted; id., TeiiSkeiton He 
Works for Missouri, YouTUBE (Aug. 5,2010), 
http://www.yQutiibe.Gom/watch7v-vYvXfFnTl Po&feature=Ghaimel; id. Tell Mark Schauer He Works for 
UsI, YouTUBE (Aug. 4,2010), http://www.youtube.com/watoh7v='DsKSq2yo3cY&foBlure=̂ chaaael; id, 
WiilSlephene Moore Workfor Us?, YouTUBE (Aug. 4.2010). http://www.youtube.com/watch7v-iFJsHa-
VTE&feanire"channeI; id. Tell Betsey Markey Sfie Works for Colorado, YOUTUBE (Aug. 12,2010). 
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1 'Nevadans Won't Forget'Crucial Fo/e, AMERICANS FOR PROSPERITY (June 9,2010), 

2 http://www.americansforprosperity.org /061010-americans-prosperity-wams-titus-

3 %E2%80%98nevadans-won%E2%80%99t-forget%E2"̂ 80%99-crucid-votes. 

4 Production costs for the ads themselves are unknown from the avdlable information. 

5 B. LEGAL ANALYSIS 
Ml 

6 1. PoUtlcd Committee Status 
O 
^ 7 The Act defines a "politicd oommittee** as any conunittee, club, association, or 

^ 8 other group of peraons that receives "contributions**̂  or makes "expenditures** for the 
"ST 
^ 9 purpose of mfluencing a federal election which aggregate in excess of $1,000 during a 
HI 

10 calendar year. 2 U.S.C. § 431 (4)(A). To address overbreadth concems, the Supreme 

11 Court has held that ody organizations whose major purpose is campdgn activity can 

12 potentidly qudify as politicd committees under the Act. See, e.g., Buckley v. Valeo, 424 

13 U.S. 1,79 (1976); FEC v. Massachusetts Citizens for Life, 479 U.S. 238,262 (1986) 

14 C'MCFUy 

15 In determining whether an orgamzation makes an expenditure, the Commission 

16 "andyzes whether expenditures for any of an organization*s communications made 

17 independendy of a candidate constitute express advocacy either under 11 C.F.R. 

http://www.youtube.coin/watch7v-:ANP-_JFST94ftfeature'=channel; id. How Can Gary McDowell 
Support Nancy Pelosi7, YouTUBE (Aug. 4,2010), 
http://Www.youtube.Gom/w8tch?v»b9UISUffiW0&feature=̂ lated. 

^ The term, "contribution," is defined to include "any gift, subscription, loan, advance, or deposit of money 
or anydiing of value made by any person for die purpose of influencing any election for federal office." 
2U.S.C.§431(8)(AXi). See<dsoFECv. SurvivalEduc Fmdlnc.,6SY.3d2%5,295(?AC\t. 1995) 
(holding diat a mailer solicited "contributions" under the Act when it left "no doubt diat the fimds 
contributed would be used to advocate Piesident Reagan's defeat at the polls, not simply to criticize his 
policies during the election year."). In die instant matter, the Complamt does not allege or provide any 
evidence that AFP sought contributions to run the ads at issue. 
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1 § 100.22(a), or die broader definition at 11 C.F.R. § 100.22(b).'* Politicd Committee 

2 Status: Supplementd Explanation and Justification, 72 Fed. Reg. 5S9S, 5601-02 (Feb. 7, 

3 2007). . 

4 a. Section 10G.22(a) analysis 

5 Under the Commission*s regdations, a commumcation contdns express advocacy 
SX 
Oi 6 when it uses phrases, campdgn slogans, or individud words *Svhich ui context can have 
O 

7 na other reasonable meaning than to encourage the election or defeat of one or more 
rsi 

^ 8 clearly identified caiididate(s), such as postera, bumper sticken, advertisements, eto. 

^ 9 which say *Nixon*s die One,* Ĉarter *76,* 'Reagan/Bush* or *Monddel*** Ll C.F.R. 
fH 
HJ-

10 § 100.22(a). The Supreme Court has held that express advocacy dso encompasses 

11 communications Uiat contdn "*in effect an explicit directive* to vote fbr or against a 

12 candidate.** MCFL, 479 U.S. at 262. See abo MUR 5634 (Siena Club, Inc.) Factud and 

13 Legd Andysis at 4 (pamphlet contdned express advocacy under section 100.22(a) 

14 because it provided 'Mn effect** an explicit directive to vote for the candidates whose 

15 positions, were in accord with the organization). 

16 The hex that a message is "margindly less direct than 'Vote for Smith* does not 

17 change its essentid natore.** Id In MCFI, the Supreme Court found that a newdetter 

18 which listed candidates for state and federd office and identified their issue positions as 

19 supporting or opposing issues such as abortion, dong with the phrases, "EVERYTHING 

20 YOU NEED TO KNOW TO VOTE PRO-LIFE,** "VOTE PRO-LIFE,** and tiie 

21 disclauner, "This specid election edition does not represent an endorsement of any 

22 particdar candidate,** constitutes express advocacy. Id at 28. 
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1 AFP*s ads for "We Won*t Forget'* do not use any oftiie words or phrases tiiat 

2 urge the election or defeat of one or more clearly identifiable candidates or provide "*m 

' effect an explicit directive' to vote for or against a candidate." MCFb,A19 U.S. at 262. 

4 See also 11 C.F.R. § 100.22(a) (articulating examples of express advocacy). While the 

5 opening and closing lines of the ads use the words, **voted*' and **vote,** both references 
un 
Qi 6 are to the named House Member*svotes, not those ofthe voting public. Nor does the use 
q 

^ 7 of tiiose words provide "in affect an explicit directive'* to vote agdnst tiie identified 

«7 8 House Member whose hedthcare vote was not in accord with AFP's position. Therefore, 

P - 9 we conclude that the ads do not constitute express advocacy under part 100.22(a). 
Hj 

*̂  10 b. Section 100.22(b) analysis 

11 The Commission regdations further define express advocacy as a commumcation 

12 contdning an "dectord portion*' that is *'uiunistakable, unambiguous, and suggestive of 

13 only one meaning" and about which '̂ reasonable minds codd not differ as to whether it 

14 encourages actions to elect or defeat" a candidate when taken as a whole aid with limited 

15 reference to extemal events, such as proximity to an election. 11 C.F.R. § 100.22(b). 

16 The Commission has stated that "commumcations discussing or conunenting on a 

17 candidate's character, quaUfications or accomplishments are considered express 

18 advocacy under section 100.22(b) if, m context, tiiey have no other reasonable meanfaig 

19 than to encourage actions to elect or defeat the candidate in question." Express 

20 Advocacy; Independent Expenditures; Corporate and Labor Orgamzation Expenditures, 

21 60 Fed. Reg. 3S291,3S29S (Jd. 6,1995).̂  

* Fuidier, in FEC v. Wisamsin Rigjkt to Ufe, Inc., die Court stated that "an ad is the fimcti(mal equivalent of 
ejqiress advocacy only if the ad is susceptible of no reasonable interpretation odier than as an appeal to vote 
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1 While the find sentence in the ads f TeU [hun we] won't forget"), coupled with i 

2 graphic display of the website (www.novemberiscoming.com) arguably constitutes an 

3 eleetord portion that could be construed as advocating the defeat of candidates who 

4 supported hedthcare reform, the ads are susceptible to interpretations that wodd not 

5 constitute express advocacy under section 100.22(b). The graphic refers to a website, 

0̂  6 "www.novemberiscoming.com," and that website contains an electrode petition 
0 

^ 7 regarding support for various issues rather tiian a specificdly named federal candidate.' 

KT 8 See AMERICANS FOR PROSPERITY, http://www.novemberiscoming.com (last visited Nov. 

CP. .9 22,2010). 
HI 
HI 

10 Second, the exhortation, "Tell [him we] won't forget,*' is followed by the 

11 incumbent's congressiond ofSce telephone number, and the "tell him" cdl to action 

12 codd be interpreted as a request to cdl and express disapprovd of the vote. The 

13 exhortation, therefore does not necessarily direct viewers to vote against the incumbent 

14 and may reasonably be understood to be limited to requesting a different position on 

15 future legislative votes relating to the issue of hedthcare. Indeed, the ads appear to 

16 discuss the economic consequences ofthe members* support for hedthcare reform 

17 legidation by discussing the totd cô  of the legislation ($1 trUlion), cuts to Medicare for or against a specific candidate." SSI U.S. 449,469-70 (2007) ("fFiRTI II"). See also Coordinated 
Comnumications, 75 Fed. Reg. SS947, SS9S2-S3 (Sept. IS, 2010) (adding a new content standard to 11 
C.F.R. § 109.21(c)(5) fin- oommunications that are die fonctional equivalent of express advocâ ). 

' The novemberiscoming.com website unplores visitors to "oppose big govemment programs or any odier 
freedom-killing policies" by asking their elected officials to vote a certain way on issues rather dian 
directing visitors to vote against a particular candidate. Indeed, the language of the petition itself states that 
"voters care about the issues," and identifies "big government irograms" that lawmakers should oppose, 
including healthcare, energy, financial reforms, and Intemet regulations. See AMERICANS FOR PRDSPERITY, 
http://www.novemberiscoming.com Oast visiteid Nov. 22,2010). This petition does not identify specific 
candidates to support or oppose in the election and thus, does not constitute express advocacy under part 
100.220>). 
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1 ($500 billion), tax mcreases for businesses and those who earn less than $200,000, and 

2 related job losses. The ads dso contain no persond attacks on the membera. Findly, 

3 AFP broadeast the ads after the Democratic primary elections in Nevada, North DakofSf*' 

4 and Virgima, and almost five months before the generd election, supporting an 

5 interpretation that the ads were meant to influence the mcumbents' votes in the months 

Oi 6 before November. Indeed, a change in position in future voting seemingly wodd negate 
Q 

7 AFP's possible opposition to the candidate's re-election. 

" ^ 8 c Conclusion 
"ST 

^ -9 Because the ads did not constitute express advocacy under either 11 C.F.R. 
HI 

10 § 100.22(a) or (b), AFP did not make "expenditures" tiiat wodd trigger politicd 

11 committee status or require it to file iidependent expenditure reports with the 

12 Comnussion. Accordingly, we reconunend the Comxmssion find no reason to believe 

13 that AFP violated the Act by fEuling to register aid report as a politicd committee under 

14 2U.S.C.§§433and434. 

15 2. Disclaimers 

16 The Act reqdres a discldmer whenever a politicd committee makes a 

17 disbursement "for the purpose of financing any commimication** via broadcast, 

18 newspaper, magazine, outdoor advertising, mdling, or other generd public politicd 

19 advertismg, or when any person makes a disbursement for the purpose of financing 

20 communications expressly advocating the election or defeat of a clearly identified 

21 candidate..." 2 U.S.C. § 441d(a). The regulations further require tiiat "dl public 

22 communications** made by a politicd committee must include a disclaimer. 11 C.F.R. 
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1 § 110.11(a)(1). A public commumcation includes any broadcast, cable, or satellite 

2 commimication, telephone bank, mass mdling, or general public politicd advertising. 

3 llC.F.R§100.26r"' 

4 Because the AFP ads do not include express advocacy, and because there is 

5 insufficient mformation to suggest that AFP otherwise triggered politicd conunittee 

Q 6 status, no discldmer is necessary. Accordingly, we rccommeid the Commission find no 
IN 
Ql 7 reason to believe tiiat AFP violated 2 U.S.C. § 441d(a). 

^ 8 3. Coordination 

O 

,^ - 9 Finally, the complaint asserts that the ads may be coordinated with opponents of 

10 the named candidates and therefore constitute in-kind contributions that dther violate the 

11 limits set forth by 2 U.S.C. § 441a or the prohibition on corporate contributions set forth 

12 by 2 U.S.C. § 44lb. See Compldnt at 7-8. The compldnt does not provide any specific 

13 evidence of coordmation or provide andysis under the payment, content, and conduct 

14 prongs of the regdations. Instead, the complaint dleges that because AFP does not state 

15 whether the ads were authorized by a candidate or committee, and because it did not file 

16 independent expenditure reports to "certif[y] the actud independence" of the ads, they 

17 may be coordinated in-kind contributions, id However, as discussed above, AFP was 

18 not required to de either. Accordingly, we recommend the Commission find no reason to 

19 believe tiuit AFP violated 2 U.S.C. §§ 441a or 441b. 

20 
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1 m. RECOMMENDATIONS 
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1. Find no reason to believe that Americans for Prosperity violated 2 U.S.C. 
§§433 and 434; 

2. Find no reason to believe that Americans for Prosperity violated 2 U.S.C. 
§441a; 

3. Find no reason to believe that Americans for Prosperity violated 2 U.S.C. 
§441b; 

4. Find no reason to believe that Americans for Prosperity violated 2 U.S.C. 
§ 441d(a); 

5. Approved the attached Factud and Legd Andysis; 

6. Approve tiie appropriate letters; 

7. Close tiie file. 

Christopher Hughey 
Acting Generd Counsel 

^ate 9 BY: .-̂ u^&i Lebeaux̂  ~ ^ 
Acting Deputy Associate Generd 

Counsel foe EnforcenMnt 

Mark Shonkwiler 
Assistant (jenerd Counsel 

Phi 
Attomey 

Attachments: 
1 - "We Won*t Forget** Script 
2 - "November is Coming" Petition 
3-
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Television Ad Transcripts 

Americans for Prosperity, We Won't Forget, YOUTUBE (June 12,2010), 
http://www.youtube.coin/watoh?vKT2Sjq(2wnjEg&feature==plByer_embedded 

VOICEOVER: 

Q 
O 
f i 

fM 

Oi 
IN 

Q 
H! 

Americans opposed the hedthcare takeover, but [House member] ignored 
us and voted with Nancy Pelosi for big govemment hedthcare. 

The cost? 

$1 trillion dollars. 

What did you get? 

$500 billion in Medicare cuts, tax hikes on businesses, aid thousands of 
jobs lost 

And now, a non-partisan congressiond committee says, people making 
less than $200,000 will pay more in taxes. 

[House member] cast [his] vote. Tell [him we] won't forget." 

Attaehment 1 
Page 1 of 1 
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m titmiiMist 

• abBiit 

• Btas 

ThePetttion 
The November is Coming Petition 
Mdx MR your ckclBd oRidili, iMlieyndEBii, ̂  

DeorPolkymaten. BeaedQffiekdi. andCandldalOK 

«ypawA4f0iw*WMiirp«grnw«raiy«llfarJta^^ fMJitoNML-

Attachment 2 
Page 1 of2 

htlp://novemberiscomiiiĝ com/beta/?̂ e_id=431 9/2/2010 
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1. PetitkmPam(ohoaMwfaiohoiieilalRdiiiieonywrpetiiiaB} 
E Support efliM Is nped ObttniCM ari nplm tt wiih ictf nlhnn dM 
BOppoa Ĝ «̂BŜ 1MeEhBqBr Thaa Hrf idriiriEPA 
BO|ipaH iiqr rata Biilani 
BOpjwwMyitaBMiiiBiglBbleftBlnlenat 

1 FirtMMirfwmiiiirfj I 
3b L«allMMflBfl«ilBa I 

4. EMa(wlMc—fliBqBiwd£ 
1 apOadBQtqitoJI I 
6. AncrioutftfPMipsiiQf ilflMMMn'ipRi 

- IwBidBlBtojataABniBwteFiHpgriV'BniyofpaHnaliHMittHdgetw 

Get Involved Today 
(M 
O 
H AFP OB Twitter 
fM 

• UndMy Oiihmi to ChulMloHTMPM̂ y luttenl^ *1 pwinitel <wll aot vale yg ea ay polî  bilh during tha hmedudr tCMioa' lladniago 
• AIukaUpMt Shows DaqKofEUeqyTteKPifaniiyvotBnh an caew*^ 

rM • AlaikaPriBuiySha«iThttEBa|rTtaai0nB»Toiikhl9cAWtly/lt|̂ ^ 
!t;f m aAFPBleff.AWedMBdteRemeatowilh01cHaBcckMdAPP:Up&ieaBmAPPPWMdatfTm 

o 
f i 
^ UpdalB fian AFP PmidnlTba FUOipiMchelc BKhauuiBhad fiabhedtajfcechlDaur2,S00.phiiaeliviiliOBMdqr Bight al Â Fouadadarfa4diaaanal 

HFrom the AFP Site 

DefcadiBsaiBAinaricMDi—a Summit ThaorawdwniiaiaariaB.GLICKHBRBFQRPICnJRBSAllDFOQTAaEiaidaiaia[...] 
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